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The Supreme Court’s Competing Theories of Production in Child Pornography: Ashcroft 
v. Free Speech Coalition and New York v. Ferber 


Introduction 

In 1996, Congress passed the Child Pornography Prevention Act (CPPA) which expands 
the federal prohibition on child pornography to include both pornographic images made 
using actual children, “any visual depiction, including any photograph, film video, 
picture, or computer or computer-generated image or picture” that “is or appears to be, of 
a minor engaging in sexually explicit conduct,” and any sexually explicit image that is 
“advertised, promoted, presented, described, or distributed in such a manner that conveys 
the impression” that it depicts “ a minor engaging in sexually explicit conduct.” 1 In sum, 
the CPPA sought to effectively ban a wide range of sexually explicit images (referred to 
as “virtual child pornography) that are constructed not by using real children but through 
other means, such as digital animation or manipulation, or the use of child-like looking 
adults. Concerned that the new statute prohibited their activities, an adult-entertainment 
trade association filed suit challenging the constitutionality of the CPPA and, in 
particular, challenging the two critical phrases, “is or appears to be” and “conveys the 
impression,” for being overbroad and vague. 2 The Supreme Court reviewed the issue in 

1 18 U.S.C. §2256(8)(A),2256(8)(B). 

2 Ashscroft v. Free Speech Coalition, 535 U.S. 234 (2002) 
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2001 in Ashcroft v. Free Speech Coalition, (after its having been affirmed in the District 
Court and reversed in the Ninth Circuit) and struck down the above portions of the CPPA 
as an unconstitutional restriction on the first amendment-protected freedom of 
expression. In doing so, the Supreme Court articulated a theory of production regarding 
virtual child pornography which will be the subject of this paper. 

This was not the first time, of course, that the Court had reviewed laws 
concerning sexual material or child pornography. In each successive case the Court 
nuances its evolving theory of production. Two cases in particular are relevant to the 
Court’s decision in Ashcroft. The first, Miller v. California 3 is a seminal case in which 
the Court expanded the government’s power to ban obscenity, subject to the current three 
part test (also articulated in Miller) in order to evaluate whether or not the material is 
obscene. The relevant inquiry is: (1) Whether the average person, applying contemporary 
community standards, would find that the work taken as a whole appeals to one’s prurient 
interest; (2) Whether the work depicts, in a patently offensive way, sexual conduct . 
(Here, the Court provided a non-exhaustive list of what may be patently offensive 
material including act of masturbation, excretory acts, or lewd exhibition of the genitals); 
and (3) Whether the work taken as a whole lacks serious literary artistic, political, or 
scientific value. 4 The Miller standard has been applied consistently since 1973 with one 
exceptional category, found in New York v. Ferber, 5 (the second case on point), in which 
the Court articulated a separate and more restrictive standard (in terms of what is 
protected speech) for child pornography. In Ferber, the Court upheld a statute which 

3 413 U.S. 15 (1973) 

4 Miller, 30 

5 458 U.S. 747 (1982) 
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banned “child pornography,” or sexual material involving children as actors or models. 
Now, the sexual material involving children need not also be Miller-test obscene because, 
the Court reasoned, the state’s interest in protecting children from participating in the 
production of these images (films, stills) justified a total ban on the material in order to 
dry up the market for child pornography entirely; this included the Court’s upholding the 
portion of that statute that holds individuals culpable who did not make, but are in 
possession of child pornography. 6 The latter test (Ferber) is designed to protect children 
from victimization and punish the creators and spectators of such material; the former test 
(Miller) of obscenity is designed to protect the moral interests (community standards) of 
readers by restricting the kind of material that may be distributed or the way in which that 
material may be distributed. The Ashcroft case articulates a third standard— a standard 
for protection—at the intersection of these two cases. In short, the Court strikes down the 
CPPA because it proscribed speech which was not actual child pornography, nor was it 
obscene and so attempted to abridge the freedom to engage in a wide range of lawful 
speech. Furthermore, the Court did not find convincing either the Government’s 
argument that the prohibition was necessary to discourage the criminal conduct of 
pedophiles, or that the statute was necessary to preclude defendants accused of 
participating in actual child pornography from using the production of virtual 
pornography as a defense to their case. 

While the discussion of all facets of these three competing theories of production 
are too broad for the scope of this paper I will try to at least outline what I see as the 
major areas of conflict or interest, with a concentration on the most recent case of the 
6 Ferber, 748-9 
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three mentioned, Ashcroft. At the risk of being terribly flat-footed I want to make some 
preliminary observations about the third theory of production implicit in the Court’s 
decision regarding virtual child pornography, which I will develop throughout the paper. 
That is, (1) virtual child pornography cannot be the subject to restricted protection of 
expressive rights because restrictions on child pornography are not related to the unreal 
but only to that which is the “record” of the real; (2) the spectator does not contribute to 
the constitution of virtual pornography (but does to the constitution of actual 
pornography); and, (3) the constitution of a right or the basis for protection for virtual 
child pornography is centered around two contradictory perceptions of authoriality of 
child pornography: those works which flow from the romantic author, and those works 
which are authorless. 

Backing up for a moment, I want to discuss how the Court positions its opinion. 

For example, it is interesting to note that leading up to its discussion of whether or not 

virtual child pornography might have redeeming literary or artistic value (step three of 

the Miller test) the Court refers affectionately to contemporary films like American 

Beauty, Romeo and Juliet and Traffic which have depictions of minor-like children in 

sexually explicit material but deserve first amendment protection. About their 

preservation the Court writes, somewhat nostalgically: 

Our society, like other cultures, has empathy and enduring fascination with the 
lives and destinies of the young. Art and literature express the vital interest we all 
have in the formative years we ourselves once knew, when wounds can be so 
grievous, disappointment so profound and mistaken choices so tragic, but when 
moral acts and self-fulfillment are still in reach. Whether or not the films we 
mention violate the CPPA, they explore themes within the wide sweep of the 
statute’s prohibitions. If these films, or hundreds of others of lesser note that 
explore those subjects, contain a single graphic depiction of sexual activity within 
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the statutory definition, the possessor of the film would be subject to severe 
punishment without inquiry into the work’s redeeming value. 7 

A telling diversion in its opinion, I think we might account for the Court’s wistful 

reflection on the importance of the art of the young by recognizing, elsewhere in the law, 

the central role of the creator. As Jamie Boyle explains in his book, Shamans, Software, 

and Spleens: The Law and the Construction of the Information of Society, intellectual 

property law, and thus juridical hierarchies of aesthetics are based on and preserved 

through the vision of the romantic author. He writes: 

. . .the elevation of the romantic author both presented and seemed to solve 
the question of property rights in intellectual products: “Eighteenth- 
century theorists departed from this compound model of writing in two 
significant ways. They minimized the element of craftsmanship ... in 
favor of the element of inspiration, and they internalized the source of that 
inspiration. That is, inspiration came to be regarded as emanating not from 
outside or above, but from within the writer himself. ‘Inspiration’ came to 
be explicated in terms of original genius with the consequence that the 
inspired work was made peculiarly and distinctively the product-and the 
property-of the writer. 8 

Boyle goes on to explain that the establishment and proliferation of intellectual property 
rights have their basis in an idea of unique originality and the elevation of the subject (or 
property right holder) as romantic author. 9 That is to say, intellectual property rights are 
grounded in this particular conception of the subject - the only kind of subject to whom 

rights and accountability can be attached. This relates to the CPPA in two, possibly 

7 Ashcroft, 248. 

8 James Boyle, Shamans. Software, and Spleens: Law and the Construction of the Information Society. 
Boston: Harvard University Press, 1996, p. 54 

9 Boyle explains: “ In the famous case of Bleistein v. Donaldson Lithographing Company, concerning the 
copyrightability of a circus poster, Oliver Wendell Homes was still determined to claim that the work could 
become the subject of an intellectual property right because it was the original creation of a unique spirit. 
Holmes’s opinion shows us both the advantages and disadvantages of a rhetoric which bases property rights 
on “originality.” As a hook on which to hang a property right, “originality” seems to have at least a promise 
of formal realizability. It connects nicely to the romantic vision of authorship . . ..It also seems to limit a 
potentially expansive principle, the principle that hose who create may be entitled to retain some legally 
protected interest in the objects they make. (55) 
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contradictory ways. On one hand, the Court’s decision preserves the rights of “authors” 
of virtual child pornography by keeping it within the protection of the first amendment. 
In the case of the protection of the kinds of works the Court cited like Shakespeare’s 
Romeo and Juliet or the film American Beauty, I think, the Court continues to promote 
the romantic author model the test for which is contained in the third step of the Miller 
test. On the other hand, this explanation on its own is incomplete and does not account 
for the Court’s decision to protect the wider range of virtual pornography the production 
of which does not necessarily conform to the concept of ‘originality’ central to romantic 
authorship. 

Leaving the second issue for the moment I want to add to our understanding of 
the development of intellectual property rights in particular of film and photography. In 
his study of intellectual property law, Bernard Edelman points out the historical moment 
at which film and photography did become “realities” under the law: 


[I]n the nineteenth century property rights in photographs were 
sought on the same basis as literary property rights and were at first denied 
on the grounds that the camera did not involve any creative activity of the 
subject and was a mere mechanical reproduction of reality. Thus, the 
conception of the ‘over-appropriation’ of reality through the creative 
labour of the artist could not apply. Reality, the public domain, is common 
property. This position was reversed under the economic pressure of the 
cinema industry, photographic technique having moved beyond its 
handicraft beginnings and become a significant sector of capitalist 
production. The technique of the cinema industry becomes a means for 
creative expression of the subject and not a mechanism in which it has no 
place. Photography receives legal protection on ‘condition of bearing the 
intellectual mark of its author, the imprint necessary to the work’s having 
the characteristic of individuality necessary to its being a creation.’ 
'“[internal citations omitted] 


10 Bernard Edelman, Ownership of the Image: Elements of a Marxist Theory of Law . London: Routledge, 
1973, p. 14 
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In short, what Edelman describes is similar to what Boyle recounts of the 
eighteenth century shift from craftsmanship to inspiration-based authorship. Here again, 
Edelman explains that same trajectory, only for film. That is, the transition from 
film/photography as a machine to a mode of expression which can constitute creative 
subjectivity. In terms of the establishment of property rights, the benefits of this transition 
are clear: by imbuing the process of filmmaking with creativity the product is protected. 
For Edelman, this entire process is based on the artist’s appropriation of the real for 
himself in order to constitute himself as a subject in the law and the real as an object. He 
writes: 


the contradiction [ is that] the filmmaker [does] produce the real, but that 
in that production they encounter a real which already belongs to someone 
else. The photographer can indeed photograph a face, but that face belongs 
to someone, the person who is photographed and who owns the face. The 
production of the subject therefore finds its necessary limitation in the 
subject himself. 11 

But what are the consequences of this movement for the Court’s theory of 
production in the context of child pornography? 

The Real and Irreal in Child Pornography 

First, to develop this inquiry, let’s consider the question of the reality of the film. 
In his book, Edelman goes on to discuss what he calls the “over-appropriation” of the real 
as relates to the constitution of a property right: 


[The over-appropriation of the real] designates the contradictory content 
of literary and artistic property. Literary and artistic property has the 
strange, unique original characteristic of being acquired through 
superposition on an already established property. This concept designates 


11 Edelman, 44 
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for our concrete project. The subject must make the real ‘his’. The 
photographer must be able to be the owner of the ‘reflection of the real’, 
his photograph, just as the film-maker must be able to make his own the 
‘fiction of the real’ which is ‘produced by his camera, his film. 12 

Thus Edelman opposes the content of the real with that of the literary or artistic product 

which is alternately the “superposition,” “reflection,” or “fiction” of the real. It would 

seem then that a presupposition of a property right, or of a recognition of authorship is 

the irreality of the art— as Bazin would put it in film there is no possibility of retrieving 

the real; or, a movie is a constitution of the allusion of the real. Edelman’s remarks make 

a second point—that of the dominance of the subject. 

Having accepted that presupposition, we can see how for the law, the producers of 

an image become the subjects of the law. Furthermore, by acquiring subjectivity, the 

subject must concede also to an altered sense of reality—or to a deprivation of its objects 

reality. This consensus of the irreality of film upon which the construction of the subject 

is conditioned is present in Ashcroft insofar as the Court seeks to protect romantic authors 

of virtual pornography. However, in Ferber the Court fails to recognize the irreality of 

actual child pornography, thus, denying the producers of such images the status of the 

subject as romantic author. In fact, the Court denies that actual child pornography is 

authored at all (a subject to which I will return later) —rather, one might explain the 

Court reverts to a conception of image-making as the re-production of reality. Here again, 

Edelman makes a useful distinction: 

A photographer who is satisfied with the pressing of a button, a film-maker with 
the turning of a crank handle - are they creators? Is their (re)production 
equivalent to the over-appropriation of the real? The law is surprised by the 
question and its first answer is in ‘resistance/’ The man who moves the crank 

12 Edelman, 38-9 
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handle or the man who worked a hand-lever is not a creator. The law’s resistance 
first passes through the denegation of the subject in law. The labour of this 
individual is a soulless labour. That is the first act. The second act is the 
transition from soulless labour to the sold of the labour. . . . Photographer and 
film-maker must become creators, or the industry will lose the benefit of legal 
protection. 13 

Resonating with Boyle’s version of the romantic author, Edelman distinguishes between 

two kinds of actors: those creative subjects (soul of the labor) who will be protected and 

the man-machine subjects (soulless laborer) whose product will not be protected. That is 

not to say that this second category of laborers is not a legal subject; it is just that they do 

not enjoy the same status as the protected authors. The Ferber and Ashcroft courts make 

the same distinction between soul(ed) and soulless in contrasting actual and virtual child 

pornography. The Ashcroft court writes: 

In contrast to the speech [actual child pornography] in Ferber, speech that 
itself is the record of sexual abuse, the CPPA prohibits speech that records 
no crime and creates no victims by its production. Virtual child 
pornography is not “intrinsically related” to the sexual abuse of children, 
as were the materials in Ferber. 14 

In its explanation the Court sees the pornographic material as a record of the abuse— 
disassociating it entirely from any claims of authoriality; for liability purposes, the 
Ferber and Ashcroft courts do not separate the act of child abuse and child pornographic 
material depicting a child. In terms of child pornography then, those who participate in 
the making of actual child pornography are the equivalent of Edelman’s “soulless” 
laborers because the producers of actual child pornography have not transformed 
themselves from laborers (turning the crank handle) to creators, and thus they have failed 
to articulate a fiction of the real. 


13 Edelman, 44 

14 Ashcroft , 250. 
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The difference in approaches to virtual and actual child pornography indicates a 


kind of shifting center in the Court’s reasoning. That is in Ferber, the Court is 
preoccupied with the means of production, or “how it was made, not on what it 
communicated”- or more precise, what it communicated legally speaking, based on how 
it was made. 15 In that way, the Court’s conception of the actual requires an 
understanding of the historical as one in the same; or, because the Court focuses on the 
“real” event of the child abuse, what follows can only be thought of as the actualization 
of that event. In contrast, the Ashcroft Court is concerned with both the how and the what 
—that is the how of the production of these images made and the what of their 
substance; ” in other words, virtual child pornography raises a distinct and substantive 
category of pornography that “covers materials beyond the categories recognized in 
Ferber and Miller, but may be subject to the restrictions in Miller. The Court shifts 
elsewhere in it’s reasoning as well, one area of note is in the relevance of the spectator to 
the Court’s reasoning. 


The Spectator and Virtual Child Pornography 

What is the role of the spectator in the Supreme Court’s differentiation between actual 
and virtual child pornography? To begin, it is not an innovation to suggest that the 
spectator may be part of the constitution, and so of the production, of the film. For 
Christian Metz, for example, the spectator is a source of meaning for the film. Moreover, 
as we have seen, in trying to answer questions about the subjectivity of the film, critics 
15 Ashcroft, 250 
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often start by answering questions about the “reader” of the film. Indeed, in Ferber the 
Court also initiates aspects of its analysis in the spectator—or by asking the question, 
who is viewing these images/films? Remember that in Ferber the Supreme Court found 
that the use of actual children in producing child pornography was prohibited as was the 
possession of child pornography— the rationale for the latter prohibition being that 
evidence of the wide distribution and thus the viewing of the child pornography 
constituted a repetition of injuries to the child depicted in the pornographic material. 
Remember as well that in Ferber the Court asserted that it was “the production of the 
work, not its content, [which] was the target of the statute.” 16 Doesn’t it follow then that 
if the possession (and implicit in that the viewing) of child pornography constituted a 
crime that the role of the spectator in fact constitutes the film itself? That is to say 
because the Supreme Court has its focus on production and because in the context of this 
they uphold the viewing of such material as part of the offense that they are related such 
that viewing is equivalent to producing. 


Contrariwise, in terms of virtual pornography, a discussion of the potential 
relevance of spectatorship is dismissed by the Court: 

The government may not prohibit speech because it increases the 
chance an unlawful act will be committed at some indefinite future 
time. . . . There is here no attempt, incitement, solicitation, or conspiracy. 
The Government has shown no more than a remote connection between 
such that might encourage thoughts or impulses and any resulting child 
abuse. Without a significantly stronger more direct connection, the 
Government may not prohibit speech on the ground that it may encourage 
pedophiles to engage in illegal conduct. 17 


16 Ashcroft at 249. 

17 Ashcroft , 254 
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In this passage the Court is doing two things. First, it is asserting the reader/spectator not 

as a legal subject, but as an entity who reaps the benefits of First Amendment 

protection. 18 Secondly, the Court is declining to consider the role of the spectator in the 

constitution of the film’s volubility or ability to produce those harms that the Court is 

concerned with in actual child pornography. In doing so, the Court is essentially 

disregarding the impact of the spectator by virtue of the attenuation in time and space 

between the viewing and a potential injury. 

Elsewhere in the opinion the Court struggles with issues of readability (and thus 

spectatorship) of the virtual pornography: 

The Government. . . argues that its objective of eliminating the market for 
pornography produced using real children necessitates a prohibition on 
virtual images as well. Virtual images, the Government contends, are 
indistinguishable from real ones; they are part of the same market and are 
often exchanged. In this way, it is said, virtual images promote the 
trafficking in works produced through the exploitation of real children. . . . 

If virtual images were identical to illegal child pornography, the illegal 
images would be driven from the market by the indistinguishable 
substitutes. 19 

As we can see, the Court offers up a syllogism to assure that there is a visible distinction 
between virtual and actual child porn. Of course, there is no way of testing whether or not 
the Court’s conclusion that virtual child pornography does not exactly replace actual 
child pornography - however, it is interesting to note that should computers, or other 
alternatives to actual child porn be advanced enough to make the difference imperceptible 
the Court’s failure to articulate the distinction between actual and virtual child pom more 
carefully will put the protection of virtual child pornography at risk. Again, part of the 


18 The First Amendment protects, generally, the person from whom the speech or expression at issue is 
generated. Therefore, even though the reader/spectator could be 

19 Ashcroft, 254 


12 



Court’s failure to flesh out the role of the spectator, how the way in which the spectator 
“reads” actual vs. virtual child pornography might support the protection of virtual child 
pom despite their apparent sameness. 

Upon closer examination, it would appear as well that if the Court has a 
conception of the film and its irreality for actual pornography it is defined entirely in 
terms of the spectator. Already we know that the spectator is constitutive insofar as the 
watching of the film constitutes an injury on the subject of the film (the child abuse 
victim). But what is the nature of this injury? I have already mentioned the first injury, 
that is the initial child abuse from which the “record” or pornographic materials are 
developed. The Court describes an additional injury to children that are related to the 
pornographic material: 

First, as a permanent record of a child’s abuse, the continued circulation 
itself would harm the child who had participated. Like a defamatory 
statement, each new publication of the speech would cause new injury to 
the child’s reputation and emotional well-being. 20 

Now, these reputational and psychological injuries are additional to the original injury 

from the child abuse (which also may have caused reputational and psychological injury 

to the child), and they flow directly from the material (as opposed to those injuries that 

flow from the event). To be more precise, these injuries flow from the viewing of the 

pornographic material by spectators. This is different than saying that these injuries flow 

from copies of the record, an idea that I will discuss below. In sum, while the Court may 

not have conceived of the irreality of the film that comes from the initial injury, might it 

when the spectator becomes the producer of the additional films—isn’t the link between 

20 Ashcroft, 250 
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injury and production attenuated enough to find the spectator’s viewing-production a 
fiction of the real. 


As I mentioned above, one way of looking at the different layers of prohibited and 
non-prohibited child pornography (or the virtual child pornography), which is in some 
way oppositional to the actual child pornography, is through conceptions and valuations 
of its copies- the simulacra. Consider the following passage describing Nietzsche’s 
Eternal Return: 

[T]he doctrine of the Eternal Return does not simply maintain the absence 
of any origin or ground beyond the world of appearances. In that case, it 
would represent a mere nihilism, and the return of images that it stages 
might be construed ... .as only the nontruth of copies deprived of a 
model. This is, no doubt, one possible interpretation . . . that of the Eternal 
Return as the condemnation of the subject to the repetition of an empty 
self-identity, as the nauseating inevitability ... of the nothing-new. But 
there is a second moment of the Eternal Return, in which the unfounding 
of appearances and the dissolution of the world into its simulacra are 
grasped as a joyful and positive event. . . [I]t is through the false- through 
the creation of the image or mask - that the power for metamorphosis and 
becoming finds its purest expression. 21 


21 Scott Durham, Phantom Communities: The Simulacrum and the Limits of Postmodernism . Stanford, 
California: Stanford University Press, 1998, p. 11. 
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Durham’s description presents two possibilities for the simulacra; to put it simply (and 
very simply) then, the effect of the copy can be bad (a reinforcement of the nothingness 
and nothing-new of its original) or good (a locus/moment of transformation). If we 
conceive of the original as the creationary moment of the actual child pornography, in 
other words as the moment of abuse, we can think of the actual and virtual child 
pornography as one each of the two versions of the copy. The first (bad) version, that of 
the condemnation of the subject and of the nothing-new can be aligned with the actual 
child pornography which, similarly and as I have discussed above, is the mere “record” of 
the child abuse. This record, according to the Court, has comparably little creative or 
transcendent qualities as that which we may attribute to artistic works, and serves not a 
innovative, but, at best, an evidentiary purpose. In contrast, the virtual child pornography 
is closer to the second version of the Eternal Return that Durham defines. That is, the 
virtual child pornography is understood by the Court as presumptively creative (still 
subject to the test of obscenity). Recall the kinds of work that the Court associates with 
virtual pornography—that is, award-winning films and canonical texts. Furthermore, the 
transformative and imaginative version of virtual child pornography is supported by the 
transformation that virtual child pornography makes to the fiction, or reflection of the 
real. In short, within the context of child pornography, that virtual pornography claims 
the joyousness that is possible in the Eternal Return, and is the copy of the actual 
pornography is redemptive, not of the original, but of its copy. 


The Absence of the Author in Child Pornography 
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Alternately, and, to wrap up, one could argue that the Ashcroft opinion is made 
possible by the Court’s sense that virtual child pornography is “authorless”: thus, lacking 
a subject, there can be no crime, indeed, no recognizable object. Consider Metz’s 
elaboration on the authorless narrative: 


What distinguishes a discourse from the rest of the world, and by the same 
token contrasts it with the “real” world, is the fact that a discourse must 
necessarily be made by someone . . . whereas one of the characteristics of 
the world is that is uttered by no one. In Jakobsian terms, one would say 
that a discourse, being a statement or sequence of statements, refers 
necessarily to a subject of the statement. But one should not hastily 
assume an author, for the notion of authorship is simply one of the 
forms,. . . [of] the narrative process.” It is true that in certain highly 
elaborated narratives of modern Western society the subject of the 
statement is most often the author, but, aside from that, there are the 
myths, the fold tales, the many narrative films of everyday consumption, 
which are passed from hand to hand in the course of their industrial or 
“craft” manufacturing, the many radio and television shows together by 
teams, whether as an organized group or in gleeful disorder) in short, all 
the authorless narratives, at least in the sense “author” has in the humanist 
tradition of “high culture.” Narratives without authors, but not without 
narratives. 22 

It seems to me that according to this passage there are at least two ways of thinking about 
how something may be authorless. The more straightforward of the two requires 
collaboration, as Metz puts it work done by “teams, whether as an organized group or in 
gleeful disorder.” While potentially applicable, there is no indication in the text of the 
Ashcroft opinion that the Court conceives of virtual child pornography as the result of a 
collaborative effort. To the contrary, if anything I would guess that the actual child 
pornography would more likely be thought of as collaborative insofar as we have seen it 
includes the efforts of both the image-maker and the spectator. The second way, I think, 


22 Metz, 44. 
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of “getting to” authorlessness is by not having a narrative with a subject. That is, if for 
Metz discourse is authored (in the sense of the romantic author) and authored texts are 
indicated by their having a “subject of the statement,” that which does not have a subject 
does not by logic have an author. It seems that Metz’s statement may even be broader 
than that since he warns that one should not “assume” an author even where the subject 
of the statement is apparent. In both cases, though the result is the same—that there is no 
author. What is this significance of that to the law? Already we have discussed how the 
construction of the legal subject is crucial to the law’s execution—without a subject, 
there can be no rights or penalties. Thus, in the case of virtual child pornography one 
might claim that it goes untouched by the law (somewhere between having full protection 
and being prohibited) because there is no authoritativeness. 

This argument, however, is subject to censure, when one recalls that (1) the 
permissibility of virtual child pornography in Ashcroft was in part conditioned on the 
Court’s recognition of the romantic author vision, even though (2) the Ferber court’s 
upholding a ban on child pornography did not constitute a rejection of the author. The 
Court recounted: 


Ferber did not hold that child pornography is by definition without value. 
On the contrary the Court recognized some works in this category might 
have significant value. . . but relied on virtual images- the very images 
prohibited by the CPPA - as an alternative and permissible means of 
expression... . Ferber then not only referred to the distinction between 
actual and virtual pornography, it relied on it as a reason supporting its 
holding, Ferber provides no support for a statue that eliminates the 
distinction and makes the alternative mode criminal as well. 23 


23 Ashcroft, 248 
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Thus, one might have thought that the Ferber court’s prohibition on child pom might be 
attached to either an avowal of the author or a rejection of the author. (And probably the 
latter insofar as rejection of the author would indicate the absence of a legal subject to 
whom rights or protections maybe attached). Instead, as the passage indicates, the Court 
recognizes the artistic value and thus the romantic author in both virtual and actual child 
pornography. 


Conclusion 

But what of that virtual child pornography that is constructed from computer imaging 
(like putting a childlike face on the body of an adult) and constitutes a kind of virtual 
pornographic collage? Would these images be protected and not thought of as a “bad” 
copy? Ashcroft failed to address this question directly, and, in its wake, many child 
pornography cases have been reopened. In particular is the story of David Cobb, 
the‘Pumpkin Man,’ who was convicted and now serving time for trying to molest a 12 
year-old boy while carrying a backpack that contained child pornography. Now David 
Cobb is requesting a retrial on the grounds that his pornography was made of cut and 
paste images that are similarly protected by the first amendment following the Ashcroft 
decision. It is not clear how the Ashcroft decision will affect such cases though it is 
probably fair to say that the question will turn both on the Court’s conception of the merit 
of the author in such cases; or, whether or not the Court can find the romantic author 
within the collage-maker. It seems likely to me, however, that the Court would not be 
able to find a romantic author in people like the Pumpkin Man. In explaining why it 
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might be helpful to consider the following passage which synthesizes for us the question 
of authorial agency in pastiche: 


Under the category of intentionality fall those definitions that attribute to pastiche 
either a duplicitous or deceitful intention and those definitions that attribute to 
pastiche a lack of any intention whatsoever. More closely linked to forgery, hoax, 
and plagiarism than any other genre, pastiche is often associated with malicious 
and false claims to authority and ownership — as Margaret Rose details, more a 
base theft than a constructive borrowing. At the same time, Jameson has discussed 
pastiche's defining characteristic as being a lack of underlying intention; pastiche 
is "empty", "bla nk " or "blind" — "pastiche is, like parody, the imitation of a 
peculiar or unique style, the wearing of a stylistic mask, speech in a dead 
language: but it is a neutral practice of such mimicry, without parody's ulterior 
motive, without the satirical impulse, without laughter.” 24 

This explanation is provocative because it raises again the tension between the man- 

machine and the creator as actor in the context of collage-making. I have selected this 

passage because I think it comes close to what the Court might actually make of such 

activities—that is to say, that the Court would likely differentiate collages from other 

‘virtual’ pornography precisely because so long as the montage is not entirely virtual, the 

Court would (1) continue to find injury in the proliferation of the child’s image and (2) 

fail to find any noble intention behind the ‘creation’—in fact there would be no creation, 

since pastiche-makers have only a “false claim to authorship,” but a mere execution. 

I will conclude with my comments on the theory of production behind virtual 

pornography here, though I realize I have in many parts been brief. There is no doubt that 

what I have laid out here is incomplete, just as there is no doubt that what the Court has 

set down is not a theoretically themed or consistent group of principles. I hope the 

foregoing has been helpful insofar as it has sketched out some of the possibilities and 


24 Austin , 25. 
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points of interest in the Court’s approach to child pornography, a topic which deserves 
and requires further attention. 
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